Board of County Commissioners

Agenda Request
Date of Meeting: April 7, 2009
Date Submitted: March 20, 2009
To: Honorable Chairman and Members of the Board
From: Benjamin H. Pingree, County Administrator

Lindsay Stevens, Assistant County Administrator
Somer Strickland, Assistant Planner

Subject: Revocation of Conditional Use CU08-10
(Muir Woods, LLC, Owner/Robert Routa, Agent)

Statement of Issue:

This agenda item provides the Board with a request to consider the revocation of Conditional Use
CUO08-10 pursuant to Section 3-21(9) of Weakulla County Codeon a parcel located on the north
side of Arran Road and south of Wakulla-Arran Road.

Background:
On January 6, 2009, the Board directed staff to advertise to revoke the Conditional Use CU08-10.

Conditional Use CUO08-10 was approved by the Planning Commission on October 13, 2008, to
construct a roadway within a wetland to access the upland portion of the property, for construction of a
proposed 47 lot subdivision. The Subject Property consists of 2 parcels totaling 28.65+/- acres. The
Subject Property is located on the north side of Arran Road and south of Wakulla-Arran Road
(Attachment 1).

Technical Review On December 20, 2007, the application was reviewed and the agent
Committee (TRC): was notified that a Letter of Authorization was required to complete
the file. These items were submitted by the required deadline.

During TRC, the Public Works Department expressed concerns for
the northernmost proposed access from the Subject Property, onto
Wakulla-Arran Road. Wakulla-Arran Road has ongoing issues with
its existing right-of-way that have not yet been resolved. Before
creating a new access point to Wakulla-Arran Road from new
development, these issues need to be rectified. Instead of completely
closing this proposed access point from the proposed development,
Planning staff suggested two options to the applicant. Option one was
to construct the access with a “stub out” and finish with a gate, only
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Planning Commission:

to be accessible by Emergency Service vehicles. The second option
was construct the future access with a “stub out” and finish with a

hedge and wooden fence that could easily be removed once the right-
of-way issues have been resolved, and Wakulla-Arran Road is paved.

The Wakulla County Code, Section 6-21(b)(2) requires that
“Collector and local streets shall have a minimum right-of-way of
sixty (60) feet.Currently, no existing right-of-way has been deeded
to Wakulla County on Wakulla-Arran Road. At this time, Wakulla
County does maintain and grade Wakulla-Arran Road, with an
average section width of approximately 16’. This existing maintained
section is too narrow to pave. Staff at Public Works suggested that, if
approved by the Board, 45’ of right-of-way would be enough to
provide the necessary roadway improvements.

The application was also visited by TRC on August 21, 2008. Staff at
the Public Works Department notified the agent that additional
information and calculations were needed regarding the stormwater
facilities. The agent worked with the staff at Public Works to satisfy
concerns regarding the stormwater calculations for on-site treatment.
The agent was also required to make some minor changes to the plat
and submit 16 copies. This was submitted before the required
deadline.

On September 8, 2008, the Planning Commission's motion to
recommend approval of an identical Application for Conditional Use
CUO07-12 request, failed 3-4. Several citizens were present to express
their concerns regarding this proposal. These concerns included the
filling of the wetlands, stormwater run-off associated with filling the
wetlands, flooding issues on Wakulla-Arran Road, additional traffic
on Wakulla-Arran Road, traffic safety, paving and widening
Wakulla-Arran Road and disturbing the character of the area. The
owner’'s agent at the time spoke on behalf of the proposal and
explained that the proposed holding ponds would decrease drainage
problems in this area. Also, the agent explained that the access to
Wakulla Arran Road would remain closed so not to increase traffic
on Wakulla Arran Road.

On October 13, 2008, the Planning Commission reviewed the present
Application for Conditional Use CU08-10, which was approved with
6 members in favor and 2 against.
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Analysis:
Comprehensive Plan:

Land Development
Code:

Site Conditions:

Adjacent Parcels:

The Future Land Use Map (FLUM) designation for the Subject
Property is Urban 1. Urban 1 allows for residential density of 2
dwelling units per 1 acre of land, with central sewer and water in
lands designated as uplands. Within areas designated as wetlands,
residential density may be permitted at 1 dwelling unit per 20 acres
(Attachment 2). It should be noted that this is the original land use
designation for the Subject Property when the Board of County
Commissioners approved implementing land use in 1995.

The current zoning district for the property is RR-1(Semi Rural
Residential) & AG (Agriculture). The RR-1 zoning district allows for
the construction of site built, single family dwellings and the
installation of mobile homes. The RR-1 zoning district allows for
residential density of 1 dwelling unit per acre of land.

The AG zoning district allows for the installation of mobile homes,

the construction of site built, single family dwellings, livestock and

agricultural production. The residential density allowance is 1

dwelling unit per 5 acres of land (Attachment 3). It should also be
noted that the applicant is requesting a Change of Zoning to PUD
(Planned Unit Development) and a Preliminary Plat for the Subject
Property, which will follow this application (R08-01 and PP07-06).

The FEMA flood zone designation for the property is zone °
Zone “C” is an area of the 500-year floodplain, with minimal
flooding, and usually does not require flood insurance by mortgage
lenders.

Currently, the site is vacant. Central water service is available by the
City of Sopchoppy and sewer is available by Wakulla County.

County staff completed a site visit on August 27, 2008. Jurisdictional
wetlands encompass 4.983+/- acres of the Subject Property and have
been placed into conservation easements pursuant to Wakulla County
Code and the mitigation plan approved by the Florida Department of
Environmental Protection (Attachment 4). Staff notes that the
Florida Department of Environmental Protection and the Army Corp
of Engineers performed a site visit on the property as part of the
permitting process.

Abutting parcels are also zoned RR-1 & AG. The RR-1 zoning
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Compatibility:

Public Notification:

Conditional Use
Considerations:

district and AG zoning district allow for the same residential density
and permissible uses as outlined above (Attachment 5). Adjacent
parcels have been developed with both mobile homes and site built
single family dwellings.

This property's current RR-1 zoning is consistent with the Urban 1
FLUM land use requirements. The parcel immediately adjacent to
Wakulla Arran Road contains the AG zoning district, which is
inconsistent with the Urban 1 land use designation. The proposed
PUD (Planned Unit Development) zoning district and Application
R08-01 is consistent with the Urban 1 land use designation.

This request has been noticed and advertised in accordance with the
provisions of the Wakulla County Land Development Code. The
Planning Department also posted 2 signs on the property indicating
the Conditional Use request. The Wakulla County Code does not
require written notice to adjacent property owners for requests of this
type. To date, the Planning Department has not received any written
responses to the notice; however staff has had several discussions
with adjacent property owners about this proposal.

The advertisement for this public hearing appeared in the Wakulla
News on February 12, 2009 (Attachment 6).

Additional Applications for Change of Zoning R08-01 and
Preliminary Plat PP07-06 (A proposed PUD subdivision) will follow
this Agenda item, should the Board not revoke the Conditional Use
for an elevated roadway within the wetlands, CU08-10. This elevated
roadway will be used to access the upland portion of the Subject
Property.

The elevated road is proposed to impact 11,881 square feet of
wetlands within the Subject Property. As a mitigating factor, the

applicant will place all other wetlands areas within the Subject

Property under a conservation easement, dedicated to the
Homeowners Association to ensure future protection, as required by
Chapter 32.006(c) of th&/akulla County CodgAttachment 7).

It should also be noted that the Planning Commission has approved
other Applications for Conditional Uses, pursuant to Chapter
32.005(b) of thewakulla County Code.These approved requests
have been considerably different from the Subject Application. Other
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Revocation of Conditional
Use:

recently approved Applications for Conditional Use consist of
requests for docks and boardwalks for river access. Also, requests for
the construction of elevated driveways within wetlands to access
upland portions of property for construction of one single family
dwelling have been approved through the Conditional Use process,
recently. In contrast, the present Application for Conditional Use was
a request to construct a roadway within wetlands to access uplands
for a proposed development of a 52 lot residential subdivision.

Section 32.005(b)(1),Wakulla County Code provides.. The
construction and maintenance of streets, roads and other access ways
and utility rights-of-way or easements, including power lines and
pipe lines, if essential to the productive use of land not designated as
wetland.” The Subject Property consists of two parcels. It should be
considered that the northernmost parcel currently has access from
Wakulla-Arran Road and the southernmost parcel currently has
access from Arran Road. Under the current land use and zoning
criteria, the property owner could construct one single family
homesite on each parcel of land, with access from each abutting
roadway.

Due to the environmental constraints of the wetlands existing
adjacent to Arran Road, the property owner would be required to
make an Application for Conditional Use to construct a driveway for
access to the southernmost parcel for any development — including
construction of just one single-family dwelling. However, it should
be noted that the impact area for a driveway to serve a single-family
residence could possibly be much less than that what would be
required to construct an access roadway to serve a subdivision. A
Conditional Use approval for a single family driveway to access this
parcel could be considered as productive use. When approving the
Conditional Use for the access driveway for a subdivision, the
Planning Commission determined that this was an acceptable
productive use of the land under Section 32.005, Wakulla County
Code.

Pursuant to Section 3-21(9) of th&akulla County Code: “The
county commission may suspend or revoke any permit allowing a
conditional use at any time it determines that such conditional use
has become a public or private nuisance because of an unauthorized,
improper or other unlawful use of such premises. The original
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Options:

applicant for the permit shall be notified by mail of the hearing at
which said action will be considered and of the outcome of said
hearing.”

During this hearing, the Board must determine whether the
Conditional Use CU08-10 has become a public or private nuisance
because of unauthorized improper or other unlawful use of such
premises.

A nuisance is that which annoys and disturbed one in possession of
his property rendering its ordinary use or occupation physically
uncomfortable to him. It is everything that endangers life or health,
gives offense to senses, violates the law of decency, obstructs
reasonable and comfortable use of property. Anything which
essentially interferes with enjoyment of life or property.

Nuisances are commonly classed as public and private nuisances. A
public nuisance is one which affects an indefinite number of people
or all the residences of a particular county; or all people coming
within the extent of its range of operation although the extent of the
annoyance or damage inflicted upon individuals may be unequal.

A private nuisance was originally defined as anything done to hurt or
cause annoyance of the lands or tenements of another, as
distinguished from public nuisances, it includes any wrongful act
which destroys or deteriorates the property of an individual or of a
few persons, that interferes with their lawful use or enjoyment thereof
or any act which unlawfully hinders them in the enjoyment of a
common or public right, and causes them a special injury different
from those sustained by the general public.

Therefore, although the ground of distinction between public and
private nuisances is still the injury to the community at large, or on
one hand to a single individual, it is evident that the same thing or act
may constitute a public nuisance and at the same time be a private
nuisance.

1. Conduct the final Public Hearing and revoke the Conditional Use CU08-10, based
upon the findings of fact and conclusions of law made by the Board and any evidence
submitted at the Hearing hereon.
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2. Conduct the final Public Hearing and do not revoke the Conditional Use CU08-10,
based on the findings of fact and conclusions of law made by the Board and any
evidence submitted at the Hearing hereon.

3. Board Direction.

Recommendation:

Option 3.

Attachment(s):

1. Location Map

2. FLUM Policy 1.2.5

3. Section 5-25 & 5-27, LDC

4. Site Photos

5. Tax and Zoning Maps

6. Advertisement

7. Site Plan
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